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AMERICAN GLUE & RESIN,
INC., Plaintiff,
v,
AIR PRODUCTS & CHEMICALS, INC,;
Matlack, Inc.; and Union Oil Company
ol California, Delendants.

Civ. A. No. 92-10555-GN.

United States District Coust,
D. Massachusetts.

Oct. 14, 1993.

Owner of manufacturing plant hrought
action against chemical suppliers and chemi-
cal transporter, seeking to recover for envi-
ronmental contamination of its property. On
suppliers’ motion to  dismiss, the IDistriet
Cowrt, Gorton, I, on report. and recommen-
dation of Bowler, United States Magistrate
Judge, held that: (1) supplier's allegations
were sufficicnt o state breach of eontract
claim: (2) breach of contract claim was not
bharred by limitations; (3) owner had stand-
ing to hring action under Massachnsetts en-
vironmental statute; (4) claims under statute
were not harred by lmitations; (5) negli-
gence claims were not barred by limitations;
and (6) owner's allegations were sullicient to
state  trespass claim under Massachusetts
law.

Motion allowed in part and denied in
part.

1. Evidence ¢=43()

Distriet court would not take judicial
notice of related state court litigation in rul-
ing on motion to dismiss manufacturing plant
owner’s breach of contraet claim against
chemical suppliers for failure to state a claim,
where owner failed to attach any documents
related to the state court litigation.  Fed.
Rules Civ.Proc.Rule 12(b)6), 28 U.S.CA.;
Fed.Rules Evid.Rule 201(h, d). 28 U.SC.A.

2. Sales <=d11

Manufacturing plant owner's allegations
that chemical suppliers breached contracts
for sale, delivery and storage of chemicals by
ausing chemical spills was sufficient to state

breach of contiaet elaim against the suppli-
ers. Fed.Rules Civ.Proc.Rule 12(by6), 28
U.S.C.A.

3. Limitation ol Actions &=2101)

Uniform Commerecial Code's (UCC's)
four-year statute of limitations for transac-
Lions in goods, rather than the Massachnsetts
sin-yeie stalate of limitalions for contracls
outside the reach of UCC, applied to action
for breach of contracts involving sale, deliv-
ery and storage of chemicals. M.G.L.A. ¢
106, §§ 2-105, 2-318, 2-725; c. 260, § 2.

4. Limilation of Actions &=46(6)

Uniform  Commercial Code's  (UIC(s)
four-year statute of limitations for transac-
tions in goods, applicable to manufacturing
plant  owner's lhreach of contract action
against chemical suppliers, based on suppli-
ers’ alleged spills while delivering chemicals,
commenced to run when neighhoring land-
owner brought action against plant owner
based on alleged groumdwater contamination,
rather than when state agency notified plant
owner of alleged chemical spillage; chemical
deliveries could have ocewrred after owner
received notice from ageney and resulted in
injuries reflected in adjnining owner's litiga-
tion. M.G.L.A. ¢. 106, § 2-725.

5. Health and Epvironment <=25.15(4.1)

Manufacturing plant owner had standing
to bring action against chemical suppliers
under Massachuselts statute creating private
cause of action for persons liable for environ-
mental response costs to extent owner had
expended money for assessment costs in con-
nection with alleged chemical contamination.
M.G.LA. ¢ 21K, § 4

6. Health and Environment &=25.15(3.3)

Manufacturing plant owner's failure to
expressly state that it had paid environmen-
tal assessment costs in connection with chem-
ical contamination on its property did notl
require dismissal of its complaint against
chemical supplicrs under Massachusetts envi-
ronmental statute; owner had heen held lia-
ble in state court for contamination of adjoin-
ing property, and it could be inferred that
state action involved information gathering
activities. M.G.L.A. c. 21K, § 4.
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7. Health and Environment €=25,15(5)
Massachnsetts three-yeasr statute of limi-
tationg for tort actions applied to action un-
der Massachusetts  environmental  statute
permilling any person o recover damages
resulting from release or threat of release of
hazardous material from any responsible per-
son. M.GULAL e 216, § b e 260, § 2A.

& Limitation of Actions <=95(7)

Three-year stalute of limitations appliea-
ble to manufacturing plant owner’s action
against chemical suppliers for environmental
damage caused by suppliers’ alleged chemical
spills commenced to run when state court
action was hrought against owner by adjoin-
ing landowner, although state agency had
given owner notice of environmental injury to
owner's property three years earlier; own-
er's complaint did not distinguish whether
atlegations of chemieal spillage in state court
litigation were limited to those alleged by
state agency. M.G.L.A. ¢. 21E, § 5 e 260,
§ 2A.

9. Limitation of Actions ¢=58(1)

Three-year statute of limitations applica-
hle tn manufacturing plant owner's claims
against chemical suppliers under Massachu-
setts statute creating private cause of action
for persons liable for response costs hegan to
run on date owner paid assessment costs in
connection with state court litigation arising
from suppliers’  alleged  chemical  spills.
MG.LA ¢ 21E, § 4; ¢ 260, § 2A.

10. Limitation of Actions <=55(1)

Massachusetts three-year statute of limi-
tations for tort actions generally begins to
run at time of plaintiffs aceident or injury.
M.G.TI..A. ¢. 260, § 2A.

11. Limitation of Aclions ¢=95(4.1, 7)

When plaintiff neither knows nor should
have known of its injury and its likely cause,
such as environmental injury. discovery rule
dictates that Massachusetts three-vear limi-
tations period for tort actions begins to run
when plaintiff discovers, or at any earlier
date when plaintiff should reasonably have
discovered that it has been harmed or may
have been harmed hy defendant’s conduct.
M.G.L.A. c. 260, § 2A.

12. Limitation of Actions &=45(4.1, 5)

Under Massachuselts discovery rule,
cluim averues at time plaintiff knows or rea-
sotably should have known not only of his or
her discase or injury but of its cause; once
plaintiff is put on reasonable notice that par-
ticular act of another person may have been
cause of harm, plaintiff has duty of inquiring
and limitations period begins to run.

13. Limitation of Actions S95(7)

Massachusetts three-year statute of limi-
tations applicable to chemical plant owner's
negligence action against chemical suppliers.
based on alleged chemical spills, commenced
when state court action was brought by ad-
Jjoining landowner hased on alleged ground-
water contamination, rather than when state
ageney notified owner of environmental inju-
ry to its property caused by chemical spill-
age; owner’s complaint did not distinguish
whether allegations of chemical spillage in
state litigation were limited to those alleged
earlier by state agency. M.GLL.A. ¢. 2060,
§ 2A.

14. Trespass €=40{(4)

Manufacturing plant owner’s allegations
that chemical suppliers allowed release and
spillage of chemicals as a result of their
failure to use due care in handling hazardous
materials was sufficient to state trespass
claim against suppliers under Massachusctts
law.

15. Nuisance <=4

Under Massachusetts law, manufactur-
ing plant owner could not maintain nuisance
action against chemical suppliers for chemi-
cal contamination on manufacturer’s property
allegedly caused by suppliers’ spills.

Robert E. Daidone, Law Offices, Boston,
MA, for plaintiff.

Resemary M. Allen, Mintz levin Cohn
Ferris Glovsky & Popeo, P.C., Boston, MA,
for defendants.

Deming E. Sherman, Matthew T. Oliverio,

Edward & Angell, Providence, RI. for Union
Oil of California.




38 835 FEDERAL SUPPLEMENT

GORTON. District Judge.

Report ind Recommendation accepted and
adopted.

REPORT AND RECOMMENDATION RE:
DEFENDANT AIR PRODUCTS &
CHEMICALS, INC'S MOTION T0
DISMISS (DOCKET ENTRY #3)
MOTION TO DISMISS (DOCKET IEN-
TRY #5)

August 31, 1993

BOWLER, United States Magistrate
Judge.

On March 31, 1993, defendant Air Prod-
ucts & Chemicals, Inc. (“Air Products”) filed
a motion to dismiss (Dockel Entry # 3) as
did defendant Union Oil Company of Califor-
nia (“Union™) (Docket Entry #5).  Plaintiff
American Glue & Resin, Ine. (*American™
opposes the motions.! (Docket Entry ## 9
& 10).

On July 13, 1993, this court held a hearing
and took the motions to dismiss (Docket Kn-
try ## 3 & 5 under advisement.

BACKGROUND

Amevican originally filed this action in
Massachusetts Superior Court on December
27, 1981, On March 9, 1992, Air Products
filed & notice of removal in the United States
District Cowrt, District of Massachusetts,
hased on diversity jurisdiction. {(Docket En-
try # 1)

Amcrican  alleges  that  defendunts  Air
Products, Union and Matlack, Ine. (“defen-
dunts™) are responsible for environmental
contamination in the area of American’s plant
in Middleton, Massachusetts. (Docket Entry
#1, 96).  American further claims that cer-
tain spillage of chemicals took place and that
defendants, two suppliers of chemicals and a
transporter of chemicals, are responsible for
the resulting damages =uffered by American.
{Docket Entry #1, 7). American brings
the following six counts for relief against
defendants: (1) breach of contract (Count 1);
(2} declaratory judgment (Count 11} (3) ac-

1. The motions to dismiss were relerred to this
court for issuance of a 1eport and recommenda-

cessory liability under Massachusetts Gener-
al Laws chapter 2115 (*chapter 21E”) (Count
tiI); (1) joint and several strict liability of
defendants for violating chapter 21E (Count
IV); (5 negligence (Count V); (6) Lrespass
{Count V1); (7) nuisance (Count VII); and
(8) injunctive velief {Count VIII). (Docket
Entry # 2).

Air Produets and Union seek dismissal on
the grounds that counts |, 11, IV and V are
barred hy the applicable statute of limita-
tions. Air Products additionally submits that
counts 1I1 and IV are subject to dismissal
because American fails to state a claim for
relief under section 4 of chapter 21E and
American’s claim under scction 5 of chapter
21E is time barred. Ailr Products and Union
further argue that Count V1 for trespass and
Count VIl for nuisance fail to state a claim
for relief.  Finally, Air Produets and Union
seek dismissal of counts 11 and VII for
declaratory and injunctive relief inasmuch as
these counts ure derivative in natuve.
(Docket Entry ## 4, 6 & 12).

American disagrees with Air Products’ and
tInion’s assertions concerning what statute of
limitations to apply to counts I, 1II. IV and
V. American also disputes the triggering
date with respeet to whalever statute is ap-
plied and asserts that counts VI and VI are
viable as plead. (Docket Entry ## 11 & 13).

Inasmuch as Air Products and Union seck
dismissal under Rule 12(b)6), FFed.R.Civ.P.,
this court shall draw all reasonable inferenc-
es in favor of American, the nonmoving par-
ty, and accept as true the factual allegations
contained in the complaint. Dismissal is
proper if it appears heyond doubt that Amer-
jcan ean prove no set of facts entitling it to
relief.  Dartmonth Review v Duartmouwlh
College, 889 F.2d 13, 16 (1st Cir.1989); Les-
sler v, Little, 85T F.2d 866, 867 (1st Cir.1988),
cert. denied, 489 U.S. 1016, 109 S.Ct. 1130,
103 L.Ed.2d 192 (1989); Framingham Union
Hospital, Inc. v Travelers {nsurance Com-
pany, 21 F.Supp. 1478, 1481-1482 (D.Mass.
198%); see also Correa—-Marinez v. Arvitlu-
ga-Belendez, 903 F.2d 49, 63 (st Cir.1890)

tion on June 7, 1993,
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(legal conclusions not entitled to presumption
of truthfulness).  Consideration of documents
nol attached 1o the complainl or ineorporatod
therein is improper under a Rule 12(hit)
motion.  Cooperadiva de Ahorro Y Creditn
Agnada o Kidder, 'rabody & Company, 903
F.2d 269, 272 (1st Cir.1993).

As alleged in the complaint, this court
finds the following facts us true for purposes
of the motions to dismiss. American is a
Massachusetts corporation engaged in the
business of manufacturing and selling adhe-
sives.  [Its principal place of business and the
location of its plant are in Middleton, Massa-
chusetts.  (Docket Entry # 2).

Air Produets, a supplier of chemicals, is a
corporation located in Allentown, Pennsylva-
nia and licensed to do business in the Com-
monwealth of Massachusetts.  Union, also a
supplier of chemieals, is n corporation loeated
in Los Angeles, Califorma and licensed to do
husiness in the Commonwealth o Massachu-
setts. Matlack., a transporter of chemicals
for Air Products. is a corporation located in
Lansdowne, Pennsylvinin and licensed to o
husiness i the Commanwealth of Massachu-
setts.  (Docket Entry # 2).

On December 29, 1986, American received
a notice of its violation of chapter 21E from
the Massachusetts Department of Environ-
mental Quality Enginecring (“DEQE”). The
DEQE investigated the environmental dam-
age antd concluded thal American “had com-
wmitted one o mwre acls which resolted in
environmental damage”™ or thal  Ameriean
was atherwise responsible for the environ-
mental damage in the area of its Mitddleton
plant.  (Docket Entry # 2).

In 1980 Sandra Pollack (*Pollack™, an ad-
ncent property owner, lited a lawsuit in Mas-
sachusetts Superior Cowrt against American
hased on chemical spillage resulting in a
Judgment against Amerviean in the amount of
193000 (“Pollack litigation™.  During the
perind of thue in which defendants sold, de-
livered and stored chemicals at or around
American’s plant, chemicals were spilled or
released as alleged in the DEQE veport and
in the Pollack litigation. As 2 result of this
spillage of chemieals, the groundwater feed-
ing Pollack’s well became contaminated to-

gether with the land and the water supply of
American.  (Docket Entry # 2).

DISCUSSION

Employing the above mentioned standard
with respect to review of the motions o
dismiss, this court turns to the respective
counts,

1. Count I: Breach of Controct

Under Count 1 American asserts thal
“|dlefendants materially breached their con-
tracts with [American| for the sale, delivery,
and storage of chemieals, by causing a spill-
age of chemicals, as alleged by the DEQE,
and in the Sandra Pollack litigation.” (Dock-
et Entry # 2, 110). Amevican refers to each
defendant collectively as “defendants” and
tails to identify the specific eontractis) allog-
edly breached.  Air Produets and Union
therefore argue that Count [ fails to plead
specific facts entitling American to velief m
violation of Rule 12(b)6), Fed R.Civ.P.

I reply. American argues that this court
can take judicial notice of matters of public
record and, in particular, the Pollack jitiga-
tion. Consequently, Air Products and Union
were adequately apprised of American's
breach of contract claim. American also
points out that the Federal Rules of Civil
Procedure provide for liberal notice pleading.

Air Praduets and Union additioually niain-
tain that Count 1 is time harred under the
four year statute of Hmitations applicable to
lransactions in goods ander the Uniform
Commercial Code. Massachusetts General
Laws chapter 106, section 2-725 (“section 2~
725™).  Inasmuch as American had notice of
the breach at the time it received the DEQE
notice in Decemher 1986 but waited nearly
five years to file suit, American’s hreach of
contract claim under Count 1 is time harred
cven employing a “discovery rule,” according
lo Air Produects and Union. (Ducket Entry
##4, 6 & 12).

In reply, American  submits  that  the
breaches of contracts oceurred at the time of
chemical spillage and that such hreaches oc-
curred anytime during the period Air Prod-
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ucts entered into the contracts? until the
time period Air Products completed delivery
of the chemieals in 1988 and {9802 Accord-
ingly. applying the four vear statute of limi-
tations in section 2-725, American argues
that its claim under Count 1 is not time
barred.  Alternatively, American argues that,
Air Products entered into service conbracts
with defendant Matlack, Inc. (*Matlack™)
with American as the third party beneficiary.
Hence, the six year statute of limitations
applicable to contracts outside the reach of
the Uniform Commercial Code would apply,
ie. Massachusetts General lLaws chapter
260. section 2. (Docket Entry # 11).

Turning first to the sufficiency of the alle-
gations coatained in the complaint, Rule 8(a),
Fed.R.Civ.P., requires the pleader to set
forth “a short and plain statement of the
claim showing that the pleader is entitled (o
relief.”  Under this standard the plaintiff
“need anly stale a set of facts giving vise to
the claim . .. sufficient to place defendant on
notice as to the type of claim alleged and the
grounds upon which iU rests™  Reed Paper
Compuny v Practor & Gamble Distribufing
Compeny, 807 F.Supp. 840, 849 (D.Me.1902).
Although the plaintiff need not plead a spe-
cific legal theory, see Fitzgervald v Coderx
Corporation, 8832 F.2d 586, 589 (1st Cir. 1989),
the “minimal requirements are not tanta-
mount to nonexistent requirements.”  Gooley
1 Mobil Oil Corporation, 851 F.2d 513, 514
{1st Cir.1988) (“Gondey 11™)." Notice plead-
ing under Rule 8 therefore vequires a plead-
2. Inits supporting bricl, American represents

that Air Products entered into the contracts with

American before 1986, Sev Cooperativa de Ahor-

10 ¥ Credito Agnada v, Kidder, Peabody & Compa-
W93 F 2 o 272,

3. American fails to dennly in its complaint the
time pertod in which Ans Products or any other
delendam completed delivery of the chemicals.
Rather, Amerscan makes this ollegation in its
supporing memorandum.  (Docket Entiy # 11),
Union correetly maintains that this coutt is con-
fmed o aeview the four corners of the complaint
on a maotion to disnnss.

4. In Gooles I, the Fiist Ciicunt affirmed the
fower court’s dismissal under Rule 12(h)(6), Fud.
R.Civ.P. of a thiee vount complaint alleging,
inter alta, hreach of contract  As summarized by
the lower cant, Goaley v. Mobil Qil Corporation,
678 F.Supp. 939 (D.Mass. 1987), aff’d. 851 F.2d
S13 (Is1 Cir 1988) ("Gaoley 1), Gooley pleaded

et “to set forth factual allegations, either
direct or inferential, respecting each material
element necessary to ststain recovery under
some actionable lepal theory." Gooley 1.
861 F.20 at 515; see generally Boston &
Maine Covporation v, Town of Hampton,
987 1°.2d 86h, K63-865 (1st Cir.1993),

(1] In assessing the complaint under this
liberal standard; American urges this court
to take judicial notice of the Pollack litiga-
tion. While it is undoubtedly true that this
court may take judicial notice of records in
related state court proceedings on a Rule
12(b)8) motion, Radic ». Thistledown Rocing
Cinb, Inc, 615 F.2d 736, 738 (6th Cir.), cert.
denied, 449 U.S. 996, 101 8.Ct. 535, 66
L.Ed.2d 294 (1980), American fails to attach
a certified copy of the state court records to
its opposition (Ducket Entry # 11). As aptly
stated by mme comrt, “On a2 motion to dismiss
the Court is free to take judicial netice of
certain faets that are of public record if they
are provided to the court hy the party seek-
ing to have them considered.” Diceon Elec-
tronies, lue, o Calvary Pavtvers, 1.0, T12
I.Supp. 859, 861 (D.Del.1981) (emphasis add-
ed); aceord Concordie p. Bendekovie, 693
F.2d 1073, 1076 (11th Cir.1982) (court will not
take judicial notice of records in another case
unless prior proceedings are introduced into
evidence); Fed.R.Evid. 201(b) & (d). The
general rule is that “the Comt *will not travel
outside the record of the case hefore it in
order tn take notice of the proceedings in
annther case, even hetween the same parties

that Mabil had accepted the terms ol an oller
agreement for certain property which “included
a provision that prior (o closing Mobil weould test
mndergronnd storage tanks and pipig for teah-
age and, il necessary, remove Jeaking tanks
Gooley 1, 678 F.Supp. at 940 In his bicach ol
contract count, Gooley agued “that Mobil's con-
tractual obligation (o test for and 1emove leaking
slorage tanks implicd an obligation 10 clean the
property ol all contaminants” belore the closing.
The cowrt in Gooley I, however, found that 1he
langnage of the olfer agreement did not contain
an implicd obligation for Mobil to clean the
property  of contaminanis and that  Gooley
waived his contiactual rights.  Accordingly, the
court dismissed  Gooley's brcach of  contract
claim. Gooley 1, 678 F.Supp. at 940-942, In the
case at bar, the contraci(s) me neither attached
as an exhibit nor incorpumated by reference into
the complaint.
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and i the same eonct, unless thee proeed-
ings are put i evidence. ™ Wolson eV olks-
ewerggenr of Awvevien, Be,, 661 F20 191 L10 &
N3N LR O d977), cot, deved, 430 118,
FOZO, OSSO0 T, S0 FLRdz2d Tas 0197y
teollecting eases)  Inasmoeh as Amerwean
s o ot faeh any doeuments related 1o (e
Pollaek hfigation, this eomt will not tike
Judicidl notiee of the litipation m the course
of evatnating the sulficieney of the complaing,

121 Aeeordingly, examining the complaint,
the issne s whether American allewes le-
auate fietse diveetly or by reasanable infier-
enee, euncerning the material elements of a
loeaeh of contract =ufficient to put An Prad-
uets and Tiowm on notice of ts elaim The
complaint asserts thal “defendants” hreached
i number of wnidentified eontracts for the
<le. delivery and storgre of cortain chemi-
cals — Specifieally, American states that.
“tlefendants materally hreached their eon-
tracts with JAmerican] for the sale, delivery,
and <tarage of chemicals, by causing o spll-
ape of chemieals, as alleged by the DEQFE,
andkin the Sandrn Pollaeh Btigation ™ (Doek-
cb Bty # 209100 Ameriean fuether allep-
es that it was “severely damaged.”  (Dockel
Foiey #2910, Paking these statements
i~ trney they adeguately allege the evistener
alenntiaets hetween Amerean and Air Prod-
acts andfor Union, ddentify the subjeet mal-
e of the amtraets (sale, delivery and stor-
age of chemieals), speeity the nature of the
breach spilliyge of chemicals), and stade tha
“TAmenicin] was severely damaged.”  (Dock-
ctEatry # 2, 9910 & 11, While American’s
camplint is indeed short on facts, it is nat
devard of Taetual allegations sufficient to put
Mir Praduets and Union on notice of Ameri-
ean's elum therehy permitting them to draft
A responsive pleading. See. g Cleland v,
Nindt, 670 F.Supp. 814, 816 (NILTILIOST

Herse camplaint adequately alleged elements

af injust envichment), Asphialiic Biterpris-
o tues e Boldwin=Lima-Huawmilloy Corpo-

S The Code also caonfains o sepatate stotite of
hmations, Massachosetts Geocal Laws chapte)
106, section 22 338 (Usection 2318 ), applicable
o iy which ace i essence produat liabitin
e Sedion 22318 1y not “designed as o
alternatne 1o conbactuadly bosed wanemny
Jame Wekson v Havnes Holdies, e, 830
P2 T8 e G 1ugs,

perfaonn, 39 FALLL AT A6 (FDPa 166y
feomplaint asserted existence of contraet con-

Fannng espress weoranty, that the plaintiff

had fulfilled i abligations, and that the de-
fendant breachod the wareanty, was not sab-
Jeel o Rale R200060 dismissaty: ser genevally
Treviwo v Hluion Pacifie: Railvoud Courp-
e UG T2 (2300 1234 ¢Tth Cir 196090) (noting
That complaint would satisfv Rule 8 by alleg-
mg that the plaintiff was passengor in ear at
vailroad crossing, car collided with train op-
erated by the defeadant, and eollision result-
wl from the defendant’s nepligence: finther
recagnizing that the plaintilf ean plead him-
sell out of conrt by unnecessarily alleging
additional laetx),

The muwwe problematic issue coneerns the
statute of limitatinong,  The face of the com-
plaint alleges the existenee of contracts for
the sale delivery amd storapge of chemicals
Hoalsa identifies Air Produets sod Unijon as
sipplicrs of choemicats. The camplinint fur-
ther states that the spillage of chemicals is
svnomymous with allegations alleged by the
DEQE and in the Poltaeh Jitigntwm,  The
NERE wotified Ameriean of s viglation of
chapter 218 mn orsthout Deconther 20, 19885,
The Pollack litigation, however. commenced
in TUSO Diawing reasongble inferences in
American’s favar, the compliunt infers that
the debvery of chiemieals veferved to i the
DEQE S allegations ocemned no dater tian
December 20, 1986, and that Lhe delivery of
chenneals coneerning the Pollack litigation
avenrred e ater than 1489

131 The prties dispute whether to apply
UFre vess statute of limitations contained
the Umivrm Commereial Code (“the Core™.
seetion 2-725% or whether to apply the six
year statnte of limitations contained in Mas-
sichusetts General Laws ehapter 260, section
2 ("section 271 The Code governs Lransac-
tions in goods as opposed to services  See
White oo Peabendy Constrnetion o, e, 386
Mass, 120,023 NOE2A 1015 (1952). Where a

6. The HCC delines " goods™ o

all things tincludnu specally mamndac-
tncd poeelsr which are soovable al the time of
ilesihcation o the contraet for sale
MassGendd, ol His & 221t

o,

2y

4
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contract mixes both goods and services, the
Code nevertheless applies, provided the pre-
dominant factor, thrust, or purpose of the
contract is to supply goods with labor inci-
dentally involved. See Cicnbro Corporafion
o Crurran-Lavoie. Ine, 834 1°2d 7, 13-14
(1st Cir.1987) (eollecting cases) USM Corpo-
vation v Avthur D. Little Systems, fwe., 28
Mass.App.Ct. 108, 546 N.E.2d 888, 8M
(1989), review denied, 406 Mass. 1104, K50
N.E.2d 396 (1990) (UCC applies to mixed
contract where goods constituted significant
part with services incidental); see, e.g., Ti re
Cole & Sons Trucking Services, Tue. v
Springfield Mack Truck, Tne. 109 B.R. 638,
540 (D.Mass.1890) (reconditioned engine in
truck). As stated in the complaint, Air Prod-
uets and Union are suppliers of chemicals
and the contracts involve the sale, delivery
and storage of chemicals. The Code and the
four year statute of limitations contained
therein, section 2-725, thercfore govern the
contracts at issue.

[4]1 Section 2-725 unequivacally states
that “{a] cause of action accrues when the
breach oceurs regardless of the aggrieved
party’s lack of knowledge. A breach of war-
ranty occurs when tender of delivery is
made.”  Mass.GenL. ch. 106, § 2-T26(2)7
s nsted Calitoruio RBuuk v Eunstern
i Ceeel T A U Rgpp vgR el
TR LR E R USRI TARTI RN el R R
Cir. 1983) tunder Massachusetts law, canse ol
action for sales contract acerues when deliv-
ery is made regardless of huyer's knoewiedge
of hreach); sce also Electrie Power Bonrd of
Chatfmiooga v, Monsanto Company, 819
F.od 1368, 1378 (ith Cir 198, cert denied.
AW U, 1022, 1 S0 T 107 L.ld.2d 743
(1060) (applying section 2-725 under Tennes-
spe law to find limitations peviod began at
time equipment was sold under breach of
warranty elaim), Notwithstanding the ex-

7. The statnte also contams an exception applca-
ble 1o contracts contatning an eaplicit wartanty
or promise ol futwe perlormance. Mass.Gen L.
ch. 106, § 2-725(2% see Wikson v, Hanme Hold-
ines, Ine.. RS0 F.2d 3. 5-6 (Ist Cir. | 988}

8. In Gawbvndee the First Circuit. quoting Bowen
v El Ladly & Compamy, 08 Mass, 204 357
NCE.2d 739 (1o, approned the fallowing deb-
nition of 1the discoveny rube
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press language of section 2-725, American
seeks to apply a “discovery rule” to its con-
tract claim. Inasmuch as il is reasonable to
infer that Amevican neither could nor should
have known of the environmental damage at
the time of tender of delivery, see Camhridge
Plating Company, Inc. v Napeo, Tne, 991
F.2d 21, 26-28 & n. 6 (1st Cir14993) (cliscuss-
ing-discovery vule and term “inherently un-
knowable™), this court will assume, solely for
purposes of argument in light of the express
and explicit language of section 2-726, that
the discovery rule applies te section 2-725.
Cf Wilson v. Hammer Holdings, Tne, 850
F2d 3. 5 (1st Cir.1988) (static naturc of
authenticity of painting argued against ap-
plying discovery rule).

Under this rule, as applied in Massachu-
setts, “‘a cause of action does not accrue
until the plaintiffs know or reasonably should
have known that they were injured as u
result of the defendant’s conduct.” ™ Cornell
v. E.I Dupont De Nemowrs & Company, 841
.24 23, 24 (1st Cir.1988);, accord Cambridge
Plating Company, Inc. v Napeo, Inc. 91
Fod at 278 Knowledge of the extent of the
injury does not determine the triggering
date. See Olseu v. Bell Telephone Luborato-
vies, Inc. 388 Mass. 171, 445 N.E.2d 6G0Y, 612
(1983). Nor does knowledge that the defen-
Jant breached a legal duty owing to the
prmni rigger the tmications perind. Sor
Fidler v Eostwan Kodok  Compudy. 14
F2d 192, 198-199 (Ist Cir.1983). Rather,
the level of notice required to trigger the
yunning of the limitations period is when the
plaintiff knows or reasonably should know
the “likely cause” of his injuries. Id at 24;
aceard Cambridge Plating Company. {re. .
Napeo, Tne, 991 F.2d at 29 (tquoting Fidler).

Under either a discovery rule or the ten-
der of delivery rule expressly embodied in 2-
=25, American's eontract claim survives Air

This 1ule presetibes as crovial the dinte when a
plainiifl discovers, or any catlier date when
<he should teasonably have discovered, that
she has been harmed or may hsve been
harmed by the defendant’s conduct. .. [Tlhe
statute of limitations starts o run when an
cvent or events have occurred that were ea-
sonablv likely to put the plainnff on notice that
someone may have causcd her injuiv,
Caminidge Plating Company. Inc v. Napeo, Ine..
Q9f F 2d w 27,
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Product’s and Union’s motions to dismiss.
As noted above, the complaint, when viewerd
it American’s favor, reasonably infers that
the delivery of chemicals referred to in the
Pollack Titigation ncemrred no iter than 14989,
Similarly. it is reasonable to infer that Amer-
ican reasonably should or eould have known
of the likely cause of the chemical spillage as
alleged in the Pollack litigation no later than
1989, As such, the complaint is timely inus-
much as the limitations period began to run
no later than 1989 resulting in a time bar no
later than 1992,

With respect to the chemical spillage al-
leged by the DEQE, the complaint yreason-
ably infers that the delivery of chemieals
concerning the DEQE's allegations occurred
no later than December 29, 1986, Similarly,
the DEQE notice placed American on rea-
sonahle notice of environmental injury to its
property and the likely cause, cheneal spill-
age. I s also reasonable to imfer Lhat
American should have connected the sale and
delivery of chemicals by Air Products and/or
Union to the chemical spiltage.  Accordingly,
under either a discovery rule or the tender of
delivery rule, American’s contract elaims for
chemicals related to and noticed hy the
DEQE in December 26, 1986, are time
barred as of December 26, 1990.

Unfortunately, the contract claim makes
no distinction between the liability of Air
Products and Union for chemical spillage
alleged in the DEQFE notice versus that al-
leged in the Pollack ltigation.  While such
spills may be one in the same, it is not the
provinee of this eont to guess or hypothesize
nnoa motion to dismiss.  Air Products and
Union have the burden as the moving par-
ties. The eomplaint may reasonably be read
tn infer that deliveries of chemicals oceurred
after the DEQFE natice and resulted in inju-
ries as reflected in the Pollack litigation in
9. Thos, while summany prdgment motions and

supporting niaterials may evidence that the deliv-

vtics occurred no later than December 29, 1986,

this coutt is not faced with a smmary judgment

motion,  This comt nevertheless has  doubns
about the timeliness of American's action and
accordingdy enconrages the panties te mashal
the materral facts concering the statute ol fimi-
tations, as outlined by this court, and briet the

isaue prior 1o embarking on a long and compli-
cated  discovery schedule Inasmuch as this

1989, Aceordingly, Count I may remain
this aetion al. this time?

In light of the above resolution, this eourt
need not address Ameriean’s argument Lhat
it ix o third party beneficary of any contract
hetween Matlack and Air Products and that
sich a contract involves the rendering of
services outside the reach of the Cuode and
section 2-T25.  Moreover, the complaint
makes nho mention of a contract hetween
Matlack and Air Products nor does the com-
plaint identify or allude to American as a
third party heneficiary of any such contract.

WU, Couwnts 11 & IV, Chapler 21K

Chapter 21E creates a private cause of
action for persons liable for response costs
undertaken vy any person. Massachusetts
General Laws chapter 21, seetion 1 (“see-
Lion 471" Chapter 2115 additionally permits
any person to recover damages resulting
from the release or threat of release of haz-
ardous  material  from “any person” who
cansed or s legally responsible for the re-
lease or threat of release of the hazardous
material.  Massachusetts  General  Laws
chapter 21E, section S(a)iii) (“section 5(a)").

Count 111 of American’s complaint seeks
an assessment of the environmental obli-
gations of “each” defendant, i.e., Air Prod-
ucts and/or Union. Read in a favorable light,
Count  TIT i properly  characterized as
hrought under section 4. Count IV of Amer-
ican's complaint alleges that “jdlefendants,”
i.e, Alr Produets and/or Union, “are respon-
sible for the release of hazardous materials
alleged in the Sandra Pollack litigation, and
hy the DEQE”  American therefore seeks
Jjudgment against “|dlefendants” jointly and
severally for damages caused to American
due to violations of chapter 21K, Read in a

comt has no control over the discovery schedule
in this case, however, this comt cannot and will
not order the paties 1o brict the limitations
issucs, with additional suppotting facts, on sum-
many judgment o set an abbicviated discovery
schedule contined 1o the limitations issues

10.  Scction 4 is eHective for actions commenced
o arising prior to the effective date of section
4A, July 1, 1992,
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favorable light, Count [V is properly charac-
terized as brenght under section H(a).

Air Products and Vinion put. forth two ar-
guments in favor of dismissing American’s
chapter 21E counts. First, Air Products and
Union argue Whal Awerican lacks standing
under section 4 inasmuch as Ameriean has
nol yet undertaken or incurred assessment,
containment or removal costs within the
meaning of seetion 4. American's aclion un-
der Count [T is therefore  premature.
{Docket Entry ##4, 6 & 12). American
maintains its action is timely inasmuch as the
complaint infers that American has undeitak-
cn assessment costs.  American also points
out. that it seeks declwratory relief of the
parties’ respective ohligations under section
4. (Docket Entry # 11).

Seeond, Air Producets and Union maintain
that the three year statute of limitations
applicable to torts and contained in Massa-
chusetts General Laws chapter 260, scction
ZA (Mseetion 2A7), applies to American’s zee-
tem & elaim.  (Dockel Enley ## 4, 6 & 12).
American eontends that the five year statote
of limitations applicable to actions brought by
“the attorney gencral™ "' under chapter 21K
applies to American's private right of action
under seetion Ao (Docket Entry #11). In
support of this argument, American cites this
court to an unpublished decision of the Mas-
sachusetts Superior Cowrt. (Docket Entry
#13).

[5]1 Turning to the first argument, what
statute of limitations to apply necessarily
involves determining the nature of the obli-
pations assumed by the parties under chap-
ter 21E.  See generally Ocasin-Juavbe r.
Fuastern Airlines, Tnc., 902 F.2d 117, 118 (1l
Cir.1990) (examining nature of obligations
under the faets to determine whether to ap-
ply tort vr contract based statute of limita-
tions). The pertinent language of section 4,
as it read prior to the 1992 amendment, is as
follows:

Any person who undertakes assessment,

containment or removal action regarding

the release or threat of release of oil or

11. Massachusetts General Laws chapler 21E,
section 11 ("section 117).

hazardous material shall be entitled to re-
imbursement frrom any other person liable
for such release or threat of release for the
redsonible costs of sxuch assessment, con-
tainment and removal.

MussGend eh 211, § 4. Chapter 211 de-
fines “assessment” broadly Lo include “inves-
tigations, monitoring, surveys, testing, and
other information  gathering  activities to
identily: (1) the existence, source, nature mwul
eatent of o orelease or hreat, ol release of oil
or hazardous materials.”  Mass.Gen.L. c¢h.
21E, § 2.

As explained by the Massachusetts Su-
preme Judicial Comrt ("SJCT), an action un-
der section 4 is an action for reimbursement.
liveire v Pevedin, 414 Mass, 66, 605 N.[5.2d
287, 200 & 201 (1992) (approving lower
court’s application of three year tort limita-
tions period in xection 2A to scetion 4 claim).
As further reiterated in Olireiva, section
“presupposes lability” and “simply allons for
reimbiesement of expenditnees made” W
GO NLES2Zd at 290, Referring to the eourl's
previous definition of “‘reimhursement’ as
repaying or making gowd the amount paid
ant,”” the SJC in Oliveire held that a section
4 claim accrues on the date(s) assessment
costs are paid.  Jd. at 291, In a footnote, the
court further noted that “because the action
is one for reimbursement, it is possible to
have more than one cause of action and more
than one acerual date.” 7o at p. 291 & n. 11,
In sum, the language of section 4 expressly
requires the plaintiff to undertake an assess-
ment and the nature of an action under
section 4 is one for reimhursement ol the
vosts of such an assessment. To the extent
American expended monies for assessment
costs, American has standing under seetion 4
to bring a claim for reimbursement to vecov-
er such c¢osts.

This construction of section 4 coincides
with reasoning employed in an unpublished
decision issued by the Mussachusetts Superi-
or Court and cited by Air Products and
Union, Nestor v. Haley & Aldrich, Ince, CA.
No. 90-3618 (Mass. App.Ct. March 12, 199112

12.  “Unpublished decisions have no precedential
value in this circuit and may not be cited by the
Cownt exeept in clated cases.”  Mekenseyv v
Stllivun, 743 F.Supp. 53, 58 (D.Mc.1990) (citing
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{Docket Entry #4, Ex. B). In Nestor, the
court, in dicta, stated that no action under
section 4 “exists unless and until someone
undertakes assessment, containment or re-
moval of hazardous material.”  /d., slip op. at
T (eiting Sheehy v, Lipton Lndusivies, Ine., 24
Mass. App.Ct. 188, 507 N.E.2d 781, review
denied, 400 Mass. 1103, 509 N.[5.2d 1202
(1987)). In Nestor. as in Oliveiva, the court
classified the section 4 claim as one for reim-
hursement. Similarly, in Sheehy the plaintiff
had already expended substantial sums for
aszessment and removal of the hazardous
matevial.  Sheely v Lipton Industries, Inc.,
M7 N.E2d at 786.

6] The complaint fails to exprossly state
that American has paid assessment costs.
As urged by American, it is nevertheless
reasonable to infer that the Pollack litigation
neeessitated costs associated with informa-
tion gathering activities to identify the souree
and nature of the release of chemicals on
American’s property and to ascertain wheth-
or such release caused the contamination in
Pallack’s neighboring  property and  well.™
Aceordingly, drawing reasonable inferences
in Ameriean’s favor, American's section 4
elaim in Count 111 is not subject to dismissal
frr lack of standing.

{71 Turning to the sccond argument, the
parties dispute what statute of limitations to
apply to American's section § elaim.  In light
of Oliveiva v, Pereiva, 805 N2 at 290-
2L it is evident that a section 5 claim is
praperly characterized as a tort and the ap-
Jropriate statute of limitations is that con-
tained in cection 2A. As stated in Oliveira,
the “essential nature” of chapter 21E “read
as a arhole ™ suggests that “claims under
1.l c. 21K sound in tort.” Oliveirva, 605
N.E.2d at 290 (emphasis added). The court
then cited the example that:

Bachelder v, Commumications Sutelltee Corpora-
nen, 837 F.2d 319, 523 & n. 5 tist Cir 1988));
aceend Duvtonr v. Peck, Ston & Wileoy Compuany,
739 R2d 690, 694-695 & n. 5 (Ist Cit 1984)
tdeclining 10 follow unpublished decision in re-
lated casel,

13, Shauld subsequent factual development of the
recard reveal that American has not undertaken
wich codls, this coumt suggesis that Aiv Products
and Uron file the appropriate motions with sup-

& hia) tatks of joint and severa) liability in
some instances, and s 5(c)(3) provides an
exception to liability where a “person es-
tablishes by a preponderance of the evi-
dence that he exercised due care with re-
speet, to the oil and hazardous material,
that he took precautions against foresee-
able acts or omissions of any third party
and the consequences that could foresee-
ably result from such acts or omissions.”
Id. at 290. In applying the three year limita-
tions period in section 2A to a chapter 21E
claim under section 4. the above reasoning
employed by the court in Oliveira necessarily
implies that the SJC would reach the same
result if faced with a section 5 claim.  Ac-
cordingly, notwithstanding the unpublished
decision cited by American (Docket Entry
# 13), Bolduc Service Centers, Inc., C.A. No.
R7-996 (Mass. App.Ct. April 156, 1992)." this
comt finds that the three year limitations
period  contained in seetion 2A applies to
American’s section 5 claim in Count IV.
(8] In determining the proper acerual
date for American’s seetion 5 claim, Massa-
chusetts eourts would apply the discovery
rule given the nature of the environmental
damage claim."  As previously noted, Ameri-
can received the DEQE notice on or about
December 29, 1986, This notice placed
American on reasonable notice of environ-
mental injury to its property caused by spill-
age of chemicals. This notice further im-
posed a duty on American to investigate the
cause of the spillage and il is reasonable to
assume that such an investigation would and
should connect the cause of the environmen-
tal damage to the conduct of Air Products
and/or Union. The three year limitations
period of chapter 2A would therefore expire
on or about December 29, 1989,

[9] Nevertheless, American's complaint
additionally alleges damages resulting from

portmg lactal material. See fotnote numiber
nine,

14. The Bowldue decision predates the Olserra
decision  Sce {ootnote number 12,

I15. For a discussion of the discovery ule, sce
pages 13 through 14 and 23 dnough 24 of this
Report and Recommendation.
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chemical spills as alleged in Lthe Pollack liti-

gation.  Reasonable knowledge on the part of

American that it property  damape as -
leged in the Pollack litigation resulted from
chemical spillage would occaur no later than
1980, American’s claim regarding chemical
spills alleged in the Pollack litigation under
section 5 is therefore time barred no later
than 1992. Inasmuch as the complaint does
not distinguish whether the allegations of
chemical spillage in the Pollack litigation are
limited to those alleged by the DEQE in
December 1986, this court will not dismiss
American’s section 5 claim as untimely on a
motion to dismiss. Nor is American's section
4 claim, to Lhe extent it has paid monies for
assessment costs, untimely inasmuch as the
three year limitations period begins to run on
the date of payment of the assessment costs.
See Oliveira v. Percira, 605 N.E.2d at 291,

HI. Cownt V; Neglhyence

As to American’s negligence claim, Air
Products and Union argue that American
either knew or should have known of its
injury and its negligence claim no later than
December 29, 1989, (Docket Entry ## 4 &
6).  American replics that section 309 of the
Comprehensive  Environmental  Response.
Compensation and  Liability Aet (“CERC-
LA™, as codified in 42 US.C. § 9658 (“sec-
tion YG58”"), provides for the filing of a negli-
gence claim after Ametican determines the
cause of its injuries.  (Docket Entry # 1D,

110-12]  Tort actions for negligence are
governed by the three year statute of limita-
tions contained in section 2A.  Mass.Gen. L.
ch. 260, & 2A; Wilsou v. Hommer Holdings,
Ine, 850 F2d at 8. The statute generally
begins to run at the time of the plaintift’s
accident or injury.  See Cambridge Ploting
Company, Tie. n Napeo, Tne, 991 F2d at 25;
Joseph A, Fortin Construction, Tue. v. Mos-
sachuselts Honsing Finance Agrency, 392
Mass. 440, 466 N.E.2d 514, 516 (1984).
When the plaintiff neither knows nor should
have known of its injury and its likely cause,
however, such as the environmental injury in
the cuse at har, the discovery rule dictates

16. Scction 9658 “i1s intended only to aflcct the
time at which the state statute of hmitations
begins 1o run, and not the number of years it

that the statutory period begins to run when
the plaintiff discovers, or at any ecarlior dale
when the plaintift ™ shanld reasonably have
discovered, that [it] has been harmed or may
have been harmed by the defendant’s con-
duel.’”  Cambridge Plating Comepany, e,
n. Napeo, Inc., 991 F.2d at 27 (citation omit-
ted). Thus, under the discovery rule a claim
acerues at the time the plaintiff knows or
reasonably should know not only of his dis-
ease or injury but of its cause. Albert r.
Maine Central Railvoad Conipany, 905 F.2d
541, 544 (Ist Cir.1990). Once the plaintiff is
put on reasonable notice that “a particular
act of another person may have been a eause
of harm,” the plaintitf has a “duty of inguiry™
and the limitations period begins to run.
Boiwen v Eli Lilly & Company. 408 Mass.
204, 557 N.E.2d 739, 742 (1990); accord
Cambridge Plating Company. Ine. v. Napco,
Ine, 991 .20 at 27-28; see Dubose n Ko
sas City Southern Ry. Compony, 7249 1°.2d
1026, 1029 (6th Cir.), cerl. denied, 469 U.S.
854, 105 8.Ct. 179, 83 L.Ed.2d 113 (1984)
{noting that once the plaintiff possesses cor-
tain critical facts, legal and medical profes-
sionals are available to provide advice); see
also Albert v Maine Central Railvoad Com-
prny, 905 F2d at 544 (citing and quoting
Dubose).

Section 9668 of CERCLA employs a provi-
sion similar to that of the Massachusetts
discovery rule. Provided American's negli-
genee elaim is one for: (1) personal or prop-
erty damage; (2) caused or contributed to hy
exposure to hazardous substances; (3) re-
leased into the environment; (4) from a facil-
ity, then the accrual date emborlied in section
658 would preempt the Massachusetts com-
mon law discovery rule applicable to Ameri-
can's negligence claim.'®  See Wager o
BASF Corporation and Liogd Laboratories,
e, 1990 WL 124069 at *2 (N.D.N.Y. Au-
gust 24, 1990) (the plaintiff must show the
above four elements to invoke “discovery-of-
causation accrual date” in section 9658).
CERCLA liberally defines the term “facitity”
to include “any site or area where a hazard-
ous substance has been deposited .. or

runs.” Bolin v, Cessna Aiveraft Company, 759
F.Supp. 692, 704 & n. 12 (D.Kan 1991).
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otherwise come to he located.” 42 U.S.C.
§ 9601(9), see C1 Holdings v. Goldbery -Zoi-
no & Associafes, TG0 F.Sapp. 432, 438
{DNCHA991) (noting thal number of courts
recognize that Congress intentionally ereated
broad definition of “facility”). Inasmuch as
the comphiint sadisfics, on its face, the above
requirements, the discovery acerual dale con-
tained in section Y658 governs American’s
negligence clain.V?

[13]  Application of section 9658 to Ameri-
can's negligence claim leads to the conclusion
that its claim is not time barred. Section
9658 pronounces that in the event a state
statute of limitations:

provides a commencement date which is
earlier than the federally required com-
mencement date, such period shall com-
mence on [the date the plaintiff knew (or
reasomably should have known) that the
personal injuwry or property damages ...
were caused by the hazardous substance or
pollutant. or eontaminant.]

Wager v. BASF Corporation and Lioyd Lab-
arettories, Tue, 1990 WL 124069 at "2 (quot-
g and semmacizing seclions 965811 and
GEASHENIAY.  As discussed in sections |
and 1 snpro, American received the DEQE
antice on o about December 24, 1986, This
mtice placecd American on reasonable notice
af envirenmental injury to its property
aused by spillage of chemicals within the
meaning of section 9658, The three year
time periad of chapter 2A would therefore
expire on or ahout December 29, 1980, See.
vy, Bolin p. Cessna Airerafl Company, 759
F.Supp. at 697 & 703 (knowledge of property
awner of wronglul aet of eontamination of
water supply for purposes of constrning Kan-
sa¢ statute of limitations occurred in July
IS5 when state environmental department
informed some residents of contamination).

Nevertheless, American's complaint addi-
tinally alleges negligence resuiting from
chemical spills as alleged in the Pollack liti-

17. This comt makes this linding solely for pur-
poses of the motion W dismiss based on the
complaint and reasonable  inferences  drawn
therelsom, It expresses no opinion regarding
the applicabitity of scction 9658 upon a further
lavtual development of the record.

gation.  Under section 9658, reasonable
knowledge on the part of American that its
property damage as alleged in the Pollack
litigation resulled  from  chemical  spillage
would occur no later than 1989, American's
negligence claim regarding chemical spills
alleged in the Pollack titigation is therefore
lime barred no later than 1992, Inasmuch as
the complaint does not distinguish whether
the allegations of chemical spillage in the
Pollack litigation are limited to those alleged
hy the DEQE in December 1986, this court
will not dismiss Count V at this time.™

IV. Count VI; Trespuss

[14]  Air Products and Union move to dis-
miss  American’s trespass claim on the
grounds that American fails to assert an
intentional, unprivileged entry onto Ameri-
can's property. They point oud that any such
entry was under a contract to deliver gonds
which gives rise to a license to enter Ameri-
can's property. Inasmuch as any entry was
permissive, neither Air Products nor Union
are liable for trespass. Moreover, any re-
salting discharge of chemicals under the li-
cense  was  unintentional.  (Docket  Entry
##4, G & 12)

American replies that although Air Prod-
ucts may have been authorized to enter
American's property, it was not authorized to
spill or release hazardous materials.  Accord-
ing to American, Air Produets’ refusal, upon
request, to remaove the hazardous material is
an intentional act creating trespass liability.
(Docket Entry # 11).

A Products and Union initially rely on
the doctrine of Wespass queare elansiom fregit
and the principle that trespass requires an
intentional act.  In Feeley o Andres, 191
Mass. 313, 77 N.E. 766 (1906), the SJC held
that the plaintiff could not recover under an
action for trespass quare clansum fregil in-
asmuch as the plaintiffs had hired the defen-
dant to prepare the grave site. Similarly, in
18. Coincidemtally, the same accrual date would

apply in the event this court applicd the Massa-

chusetts discovery rule to American’s negligence
claim. In light of the statute of limitations issue,
this court urges the partics 1o develop a more

comiplete lactual record.  See lootnote number
ninc.
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Beers v. McGinnis, 191 Mass. 279, 77 N.E.
768 (1906), the SJC held that “|tihe defen-
dant did not become a trespasser ab initio by
his miseonduct after his entry made by [the
plaintiff's] consent. hy virtue of an agreement
with |the plaintiff.|”  Beers 0. MeGiunis, 77
N.IS. at 76¢.

While Air Products and Union correctly
cite the above cases for these principles, a
person “entering upon land by license who
subsequently abuses his license does not be-
come 2 trespasser ab initio, although he may
hecome a trespasser by committing active
and positive acts not included in the terms of
his license.” Cartan v Cruz Construction
Company, 89 N.J.Super. 414, 215 A.2d 356,
359 (1965) (citing Beers and finding that
Beers and other authorities reveal that doc-
trine of trespass ab initio applies only to
government and public officials and not to
one who commits tortions act afler entry
authorized by property owner). The real
issue then becomes whether Air Products
and/or Union exceeded the terms of any li-
cense issued by American by permitting the
spillage or release of chemicals on Ameri-
can’s property. See Beckwith v, Rossi. 157
Me. 532, 175 A.2d 732, 736 (1961); see gener-
ally 75 Am.Jur.2d § 88 (scope of consent in
trespass action).

The Restatement (Second) Torts § 165
("section 1657), which is generally followed in
Massachusetts, provides for trespass based
on negligent acts involving unreasonable risk
of invading an owner's interest in his proper-
ty provided the plaintiff makes a showing of
harm. See Id.. emt. ¢. Although there is no
trespass liability for unintentional, non-negli-
gent acts, Kdgarion v. H.P. Weleh Compuny,
321 Mass. 603, 74 N.E.2d 674, 679-681 (1947)
{“unintended intrusion upon the land in pos-
session of another does not constitute tres-
pass”); United Electric Light Company .
Deliso  Construction Company, Ine, 3156
Mass. 313, 52 N.E.2d 553, 556 (1943) (“tres-
pass requires affirmative voluntary act upon
the part of the wrongdoer and in that respect
differs from negligence”), trespass liability
may be premised upon a negligent mistake
or mishap under section 165 upon a showing

19. In light of the unscttled nature of Massachu-
setts law, the parties are invited 1o further bricf

of harm. Cf 37 Joseph R. Nolan & Laurie J.
Sartorio Massachusetts Praclice (1989) § 51
(discussing Edgarton which unambiguously
requires voluntary act of entry) and /d. § 53
{citing section 165); see also J.D'Amica, [ne.
v Cidy of Baston, 345 Mass. 21K, 186 N 192
716, 720 (1962) {declaration of rights action
under insurance policy for trespass coverage
noting agreed facts warranted conclusion
that trespass was based on mishap or mis-
take); sce, e.g., Sterling v. Velsicol Chemical
Corporation, 647 F.Supp. 303, 318-319
(W.D.Tenn.1986), aff'd in part, rev'd in part,
855 F2d 1188 (6th Cir.1988) (liability im-
posed against owner of landfill for release of
chemicals under trespass theory, albeit under
Tennessee law, citing section 165).

Thus, although the law in Massachusetts is
not altogether clear with respect to liability
for negligent trespass, it is not as clear cut as
Air Products and Union would have this
conrt helieve.™ The complaint reasonably
infers that Air Produets and/or Union had a
license to enter American's property to com-
plete the sade and delivery of chemicals.  The
complaint states that as a result of defen-
dants’ failure to use due care in handling the
hazardous materials, defendants allowed the
release and spillage of chemicals. Whether
Air Products and/or Union exceeded the
scope of any such license cannot be deter-
mined as a matter of law on the basis of the
motions to dismiss. Nor can this court ade-
quately evaluate whether the chemical spills
were the result of negligent acts outside the
scope of the license sufficient to create liahili-
ty under section 165. American’s trespass
count therefore swrvives Air Product’s and
Union's motions to dismiss.

V. Count VII: Nuisance

{15] Air Products and Union correctly
maintain that an action for nuisance cannot.
be asserted by American to recover damages
for a condition located on American’s proper-
ty. Massachusetts law recognizes a nuisance
action “when a property owner creates, per-
mits, or maintains a condition or activity on
his property thal causes a substantial and
unreasonable interference with the use and

the matter should they file motions for summary
judgmeni.
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enjoyment of the property of another”
Wellesley Hills Realty Trust v. Mobil Oil
Corporation, 747 F.Supp. 93, 98 (D.Mass.
1990) (emphasis added). Inasmuch as “Mo-
hil's contamination of its own property did
not and does not interfere with .. the prop-
erty of another,” the court in Wellesley dis-
missed the nuisance claim on a Rule 12(b)(6)
motion.  /d. at 98-99,

American attempts to distinguish Wellos-
leiy om the basis that the case at har does not
involve a vendee/vendor relationship.  Not-
withstanding the lack of authority cited by
American to support this assumption, this
court finds Wellesley controlling thereby dis-
posing of American’s claim under Count VI1
for nuisance.

VI. Counts Il & VII; Declaratory and
Injunctive Relief

Air Products and Union argue in favor of
dismissing counts 11 and VII1 for declaratory
and injunctive relief on the bhasis that these
counts are dervivative of Americans other
claims. (Docket Entry ##4 & 6). In light
of this court’s resolution of American’s other
claims, dismissal on this basis is improper.

CONCLUSION

In accordance and as provided in the fore-
going  discussion, this comt RECOM-
MENDS # that Air Products’ motion to dis-
miss (Dacket Entry # 3) and Union’s Motion
to Dismiss (Docket Entry #5) be AL-
LOWED in part and DENEED in part and
that Count VI1 he DISMISSED.

20.  Any objections to this Report and Recommen-
dation must be filed with the Clerk of Court
within ten days of receipt of the Report and
Recunumendation to which objection is made and
the basis for such objection. Any party may
1espond to another pariy's objections within ten

Joseph F. CONSOLO, Plaintiff,
v,
Daniel F. GEORGE, Michael Mulvey, indi-
vidually and as police officer, and The

Cily of Worcester, Massachusetts, De-
fendants,

Ciw. A. No. 92-40047-GN.

United States Distriet Court,
D. Massachusetts.

Oct. 19, 1993.

Arvestee brought § 1983 aetion against
city and police officers. Defendants moved
for directed verdiets. The District Court,
Gorton, J., held that: (1) arrestee who al-
leged that there was de facto city policy
permitting police officers to summarily pun-
ish arrested persons by use of excessive force
did not demonstrate existence of such policy
for purposes of § 1983 action, and (2) police
officers who were acting in their official ca-
pacity conld not be held individually liable
under Massachusetts  law  for mrestee's
claims of gross negligence.

So ordered.

1. Federal Civil Procedure ¢=2127, 2142.1

To grant motion for directed verdict,
court must determine whether there is suffi-
cient evidence to present an issue for jury or
whether, based upon the evidence, reason-
able jury could find only for movant and in
making this determination, evidence must be
viewed in light most favorable to party
against whom motion is made. Fed.Rules
Civ.Proc.Rule 50(a), 28 U.S.C.A.

2. Civil Rights ¢=206(3)

To establish municipal liability under
§ 1983, plaintiff must establish existence of
policy or custom of city as well as causal link
between that policy or custom and constitu-

days after service of the objections  Failure to
file objections withm the specified ime waives
the right 10 appeal the district court’s order
Untted States v, Escoboza Voga, 678 F.2d 376,
378-79 (1s1 Cir.1982); Unued States v. Valencia—
Copete, 792 F2d 4, 6 (1 Cir.1986).






